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ö HE aid Abd Miller, aa Alexander Mardiſton, bis ma- 
Iſter, having been indicted "at the inſtance of his Maje- 
ſty's Advocate, as being guilty, actors, art or part of 
the crimes of the and ſheep-ſtealing, - or of the receiving and 
reping ſheep, . or expoſing them 10 ſale, knowing them to be 
| flolen, certain objections to the relevancy of the indiftment 
were ſtated upon the part of the pannels ; but theſe objections 
not appearing Iufficient to the court to caſt the inditment, the 
following interlocutor was . prongunced upon the 14th 5 
cember laft. * The Lord Juſtige-Clerk and Lords Co 
« ſioners of Juſticiary, having conſidered the criminal indict- 
% ment, raiſed and purſuęd at the inſtance of james Montgo- 
„mery of Stanhope, Eſq; his Majeſty's Advocate, for his Ma- 
jeſty's intereſt; againſt Alexauſer Murdiſton tenant in the 
„farm of Ormiſton aſa; Wormiſſon, in the county of Peebles, 
„and John Miller ſhepherd to the ſaid Alexander Murdiſton, 


er" in the faid farm of Ormiſton aa Wormiſton, both now pri- 


A «© ſoners 
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1 2 1 3 
„ ſoners in the tolbooth of Edinburgh, pannels, with the fore- 
« going debate, they find the indictment relevant to infer the 
«<. pains-of law; but allow the pannels, and each of them, to 
«© prove All facts and cireumſtances that may tend to exculpate 
«© them, or either of them, or alleviate their guilt of the crimes 
« charged againſt them, and remit the pannels, with the in- 

« dictment as found relevant, to the knowledge of an aſſize.“ 
In conſequence of this interlocutor, a long and tedious proof 
was led, in preſence of the jury, who were incloſed Tate upon 
the night of Saturday the gth. of January, and did not break 
up till five o'clock of the morning of the 1oth ; and upon Mon- 
day the iich, they returned their verdict in the following 
terms. At Edinburgh, the tenth day of January, in the 
« year one thouſand ſeven hundred and feventy-three years, 
the above aflize having incloſed, they made choice of the ſaid 
« John: Borthwick of Cruikſtone to be their chancellor, and of 
« the ſaid Thomas Fairholm to be their clerk ; and having con- 
« ſidered the criminal indictment, raiſed and purſued at the 
* inſtance of James Montgomery of Stanhope, Eſq; his Maje- 
* ſty's Advocate, for his. Majeſty's intereſt, againſt Alexander 
. «© Murdiſton tenant in the farm of Ormiſton aliat Wormiſton, 
& in the county of Peebles, and John Miller ſhepherd to the 
« ſaid Alexander Murdiſton, in the ſaid farm of Ormiſton alias 
« Wormiſton; both now priſoners in the tolbooth of Edin- 
*© burgh, pannels, as reſtricted by the proſecutor in the courſe 
„of the trial, the interlocutor on the releyaney thereof, pro- 
% nounced by the Lord Juſtice-Clerk and Lords Commiſſioners 
of Juſticiary, the depoſitions. of the witneſſes adduced by the 
* proſeeutor for proving his indictment, the declarations of the 
pannels reſpectively emitted by them before the ſheriff-ſubſti- 
* tute of the county of Peebles, and admiſſions: of the pannels 
* relative thereto, and whole minutes of procedure, and inter- 
„ locutors thereon, in the courſe of the trial; together alſo with 
the depoſitions of the - witneſſes adduced by the pannels for 
their exculpation, certificate anent the pannel Alexander 
« Murdiſton's character, and admiſſion of the proſecutor there- 
„ anent, they, by a great plurality of voices, find the-follow- 
<« ing articles of the indictment proven againſt the ſaid: pannel. . 
% Alexander Murdiſton, viz. In ſo far as regards eight ewes of 
& the eleven, and the tup-hog, the property of William Gib- 
| « ſon 
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| ih 12 
6 ſon tenant in Newbie, in the county of . Peebles, and one 
% ewe, the property of James Hiſlop herd to the ſaid William 
« Gibſon, which were found on the farm of Ormiſton alias 
« Wormiſton; as alſo, with regard to twenty ewes, part of 
© twenty-one ewes, the property of Thomas Gibſon tenant in 
«4. Greiſton, in the county aforcſaid, found on the pannels farm 
« aforeſaid ; and all in one voice find the following articles of 
the indictment proven againſt. the ſaid Alexander Murdiſton, 
« viz. in ſo far as regards the fifteen hogs, the property of Ro- 
+5. bert Horſburgh tenant in Colquhare, in the county aforeſaid; 
and thirteen hogs, the property of ſaid William Gibſon, ſold 
<< by the ſaid Alexander Murdiſton to John Bertram tenant in 
<«- Weſthope, in the county of Haddington, and found on the 
« faid farm of Welthope ; as alſo, in ſo far as regards ſixteen 
* ewes and four hogs, the property of Walter Simpſon tenant 
in Eaſter Dawick, in the county of Peebles, and found on 
the farm of the ſaid pannel; and all in one voice find the in- 
dictment proven againſt John Miller the other pannel, ſo far 
as regards the ten ewes and lambs, the property of George 
* Cranſton of Dewar, and eleven ewes and lambs, the property 
e of David Tweedie tenant in Ladyſide, in the county of Edin- 
„ burgh; in witneſs whereof, the ſaid chancellor and. clerk have 
« ſableribed theſe preſents, eonſiſting of this and the two pre- 
% ceding pages, in their name and by their appointment, place 
and date aforeſaid. | 
Jo. Bout HWICK, Chancellor. 
ee 3 TO“ FaikHOLM,, Clerk. 


at 4 32 5 a 
This verdict being read in court, it was moved by the coun- 
ſel for the pannels, that they ſhould be allowed a ſhort time to 
conſider it. This requeſt your Lordſhips immediately granted; 
and in order that the pannels might have the aſſiſtance of their 
ſenior counſel,. on whoſe abilities they juſtly placed the greateſt 
dependence, your Lordſhips humanely indulged them with till 
a longer delay; and the court was adjourned from time to 
time, till Monday the 24th of January laſt, when their counſel 
were allowed at great length to ſtate the arguments in point of 
. upon W re n rg in conſequence of the 
| verdict 


"ANT 


2 4 r 


* S 
— 


er. r — A 


* 


verdict returned by the jury, Wipe above inſerted,- no ſentence 
could poſſibly be pronounced againſt either of them. 2 
The debate being cloſed, your Lordſhips were pleaſed, of 
that date, to order informations. 

The information for the proſecutor has been accordingly gi- 
ven in; and as the pannels ſtand upon different ground in one 
reſpect, though in that one only, it occurred to their counſel 
that their plea would be leſs embarraſſed by giving in ſcparate' 
informations for each, than one in the name of both. This is 
therefore humbly | offered upon the yore of the pannel John 
Miller. 

The objections ſtated upon the part of the pannels to the ver- 


dict returned by the jury, as incapable of being made the foun- 


dation of any ſentence againſt them, reſolved chiefly into the 
three following. 190, That the verdict was void and null, in 
reſpect of its being dated upon a Sunday, on which day no ju- 
dicial procedure of any kind is by law allowed to take place. 
240, That it was likewiſe void and null, in reſpect that it did 
not exhauſt the whole matter of the indiftment, and was, on 
the contrary, totally ſilent with regard to ſeveral particulars' 
charged againſt the pannels in that indictment; and, 37i9,' 
That although the indictment had charged the pannels as being 
guilty of alternative crimes, ſo inconſiſtent of their own nature, 
that the ſame perſon could not be guilty of both, yet the ver- 
dict had not diſtinguiſhed between the one or the other, and 
did not point out which of theſe alternative crimes the jury 
meant to find proved againſt either the one or the other of the 
nnels. That the verdict was therefore altogether ambiguous 
and inexplicable, - and of courſe no Judgement condemnatory 
could poſſibly proceed upon it, and nothing was left to the 
court but to diſmiſs both pannels from the bar. i 
The two firſt of theſe objections, ariſing from the date of the 
verdict, and from its not exhauſting 'the charge in the indict- 
ment, apply with equal force to both pannels; and as theſe ob- 


jections have been fully treated, and the authorities in ſupport. 


of them ſtated-at length in the information for Alexander Mur- 
diſton, it is unneceſſary to trouble your Ip with an irkſome 
repetition. 2 * 
It is equally fs Fs to trouble your Lordſhips i iy ches in- 
formation with the principles upon which the third objection, 
reſpecting 


reſpecting the ambiguity and ungertainty of che verdict, was | 
maintained by the counſel for the pannels in the opening of the 
debate. Theſe principles, and the authorities quoted in ſup- 
port of them, have likewiſe been laid fully before the court in 
the information for Alexander Murdiſton. It is therefore pro- 
poſed to confine this paper to a few obſervations upon the an- 
ſwer attempted to be made on the part of the proſecutor to this 
objection: and even in this particular, the pannel John Miller 
has the ſatisfaction to find himſelf greatly relieved by the accu- 
racy, and force of reaſoning ſo obſervable in the information for 

Alexander Murdifton. .-/., 7 4 Ea; | 
During the courſe of the pleading, the counſel for the pro- 
ſecutor ſeemed to reſt their anſwer to this objection upon a 
propoſition which they themſelves were pleaſed to aſſume, viz. 
That the verdict returned by the jury was, what, in the lan- 
guage of this court, is commonly denominated a ſpecial verdict; 
by: which the jury, without finding an indictment proved either 
in whole or in part, or a pannel guilty, find certain facts pro- 
ved, and leave it to the court to determine whether theſe facts 
do or do not amount to the crimes charged. And upon that 
footing they contended, that as in this caſe there was no un- 
certainty with regard to the facts found by the jury, your 
Lordſhips were undoubtedly at liberty, and it was the province 
of the court to apply the law, and, upon comparing the verdict 
with the indictment, to determine whether the facts ſo found by 
the jury did, or did not amount to the crimes charged in that 

indictment. : 8 2 | 5 

The pannel John Miller apprehends, that hie miglit ſafely a- 
gree to this conſtruction put upon the verdict by the proſecu- 
tors counſel, and ſhall in the ſequel ſatisfy your Lordſhips, that 
if ſuch conſtruction were to be adopted, it is impoſſible that the 
court could pronounce ſentence againſt him, or hold him as 
uilty of either one or other of the crimes charged againſt him, 
It would indeed ſeem, that the proſecutors counſel were ſenſible 
the ground they had taken up was not to be truſted ; for, in 
their information, they have endeavoured to amend their argu- 
ment. They ſtill inſiſt, that even though. it were to be conſi- 
dered as a ſpecial verdict, finding only certain facts proved, the 
matter is perfectly clear, and the, plea of uncertainty mult fly 
off. They however go * and now likewiſe maintain, 
| | that 
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that upon the footing of its dog a general verdict, finding the 
indictment proved with regard to certain particulars, ſtill any 
ſeeming uncertainty is not in the fact, which. it is the province 
'of the jury to aſcertain, but in the law, which it is the duty and 
"buſineſs of the court to determine ; that conſidering it as a ge- 
neral verdict returned upon the indictment, the interlocutor of 
relevancy, and the proof all taken together, the import of it is 
ſhortly this, . That they had found the pannels guilty of ſteal- 

„ing or of reſetting, knowing them to be ſtolen, ſome parcels 
of the ſheep mentioned'in the indictment; but that they could 
« not determine whether, by the rules of law and legal evi- 
* dence, the facts upon which they had ſo found ought to infer 
5 theft or reſet of theft; that, viewing the matter in that light, 

there is no uncertainty whatever in the fact, and that it is the 
province of the court to determine the point of law, which the 
jury did not take it upon them to decide. | 

The pannel muſt however acknowledge, that he is.very mach 
at a loſs to underſtand the import of this plea. He ſees indeed 
an attempt made to conſider this verdict as a general verdict, 
and at the ſame time to explain 1 it as if it were ſpecial in the 
ſtricteſt ſenſe of the word ; for it. is admitted, that the j jury have 

iven no determination with regard to the pannel's being guilty 
of either of the crimes laid to, his charge; and in order to ſup- 
ply chat defect, it is ſuppoſed, that your Lordſhips are bound to 
enter into a new diſcuſſion of the facts, and to determine into 
which of the two crimes ſuppoſed to be charged in the indict- 
ment theſe facts may moſt eaſily be moulded. 

The pannel has all imaginable reſpect for the court, but this 
notwithſtanding he cannot ſubmit to a doctrine that ſeems ſo 
evidently to tend towards eſtabliſhing in the judges a power of 
deciding what the law of this country, jealous of the rights and 
privileges of the meaneſt fubject, has approprinted to Juden 
only. 

Where a ſpecial verdict is returned, confining the finding 
of the jury to certain facts, but without flamping any conſe- 
quence upon theſe facts, it is proper and neceſſary that the 
court ſhould interpoſe, and decide whether the facts ſo found 
do or do not neceſlarily bring home the crime charged in the 
indictment to the pannel. In that caſe, the jury have devolyed 
their power of aſcertaining the gal conſequences of ſuch facts 


upon 


PL. 
upon the judges, and' the Judges! muſt exerciſe the power ſo de- 


volved upon them. 
+ "The matter, however, is very different in the caſe of a gene- 
ral verdict, where the jury, inſtead of confining themſelves to 
particular facts, apply themſelves to the general charge of the in- 
dictment, ſo as not only to determine the facts, but likewiſe to 
determine legal conſequences attending them. In ſuch a caſe, 
they muſt either find the pannels guilty or not guilty, or the in- 
-dictment proved or not proved. This is eſſential to the nature 
of a general verdict. But in this caſe, the jury, though they 
have found the indictment proved againſt both pannels with re- 
gard to certain articles thereof, yet they have not found either 
the one or the other of them guilty either of theft or the reſet 
of theft, the two different crimes Tuppoſed to be charged againſt 
them ; and that being once admitted, it muſt follow of courſe, 
that no judgement can be pronounced againſt them, as guilty 
either of the one or the other of theſe crimes. For it will not 
avail the proſecutor, to plead that the jury meant to refer it to 
the court to determine of which of the two crimes they ought 
to have found them guilty. A ſpecial verdict impowers the 
judges to apply the law to the facts found by the jury; but 
when a jury once finds a pannel guilt of a crime, the court 
can only inflict the puniſhment due to ſuch crime ; and if there 
is any uncertainty in the verdict with regard to the crime there- 
by meant to be found proved, the verdict muſt neceſſarily fall 
to the ground; and no procedure can be had upon it. There 
is no certainty that the jury meant to deyolye any. power upon 
the court to take any inquiry concerning the facts : on the con- 
trary, the natural preſumption is, that if they had ſo intended, 
they wonld have returned a ſpecial verdict. The verdict muſt 
therefore be taken with all its defects; and of theſe defects the 
pannel is intitted to avail himſelf, in the ſame manner as if it 
were liable to objection in point of form. 

Let it be ſuppoſed that a perſon were indicted in this man- 
ner; ** Whereas by the laws, Oc. rape or murder are crimes of 
6 E nature, and ſeverely puniſhable, yet true it is, that 
4 Yνuuν A. B. have preſumed to commit, and have been guilty 
actor art or part of the foreſaid crimes, in ſo far as, gc.” 
that in the minor propoſition, a variety of facts were charged 
that __ apply to one or other of the crimes ſo libelled, or 

even 
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even to both ; that this ned had > eeltided 3 in the following 
manner, at leaſt times and places reſpectively above men- 
_*© tioned, the ſaid C. D. was raviſhed or murdered, and you 
the ſaid A. B. are guilty actor art or part of the ſaid rape 
or murder ;” and that this alternative indictment being re- 
mitted to the knowledge of an aſſize, the jury had returned a 
general verdict, finding the indictment proved with regard to 
certain articles: would ſuch a verdict be ſuſtained ? or would it be 
competent for the court to pronounce a condemnatory judge- 
ment upon it? It might there be pleaded, that both crimes in- 
ferring a capital puniſhment, it could be of no conſequence 
whether the jury meant to find the pannel guilty of the one or 
the other: but to this it is thought it would be a ſufficient an- 
ſwer, that as the jury had found him guilty of a crime, but had 
not {aid what that crime was, the court could not take it upon 
them to ſupply the defect: the verdict was compleat ; it de- 
volved no power upon the court to judge whether the pannel 
was guilty of the one crime or the other, and the pannel was 
intitled to avail himſelf of the blunder of the jury, and the de- 
fect of their verdict. 

The crimes charged in the preſent indictment are,. however, 
equally diſtinct with thoſe charged in the caſe above ſuppoſed, 
with theſe additions, that the ſame perſon could not be guilty of 
both, and that a perſon may be guilty of the one, without any 
criminality whatever upon his part. Many caſes may be figu- 
red where one may receive and keep ſheep, knowing them to be 
ſtolen, or expoſe them to ſale, knowing them to be ſtolen, with- 
out any fraudulent intention whatever. Nay, inſtances were 

ointed out in the courſe of the pleadings upon the relevancy to 
. that ſuch things may be done even pio animo. In ſuch a 
caſe therefore it was doubly incumbent upon the jury to deter- 
mine, with accuracy and preciſion, which of the two alterna- 
tive charges of the libel they meant to find proved againſt either 
the one or the other of the pannels. 

Nor will it avail the proſecutor to reſort to the interlocutor upon 
the relevancy. The caſe ſtands now upon a very different footing 
from what it did then. It was uncertain what facts might come 
out upon the proof; and until theſe facts were aſcertained it muſt 
have remained adoubt whether the pannels receiving and keeping 
cheep, or FROPHOgT them. to-fale, knowing them to be ſtolen, would 

infer 
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infer any criminality in them or not. That would neceſſarily de- 
pend upon the circumſtances attending their receiving the ſheep, 
or their expoſing them to ſale. Your Lordſhips therefore found 
the indictment relative to infer the pains of law, but allowed the 
pannels to prove all facts and circumſtances that might tend to 
exculpate them, or alleviate their guilt. By this means it was 
left to the jury to find them guilty of reſetting ſuch or ſuch par- 
cels of ſheep; or, if they thought proper to return a ſpecial ver- 
dict, finding ſuch or ſuch facts proved, and if, upon their do- 


ing ſo, your Lord{hips had been of opinion, that the facts fo 


found did exclude the poſſibility of the pannels innocence in re- 
_ ceiving and keeping ſheep, or expoſing them to ſale, knowing 
them to be ſtolen, you would have been at liberty to pronounce 
judgement againſt them, and to condemn them to ſuffer the pains 
of law. No. ſuch verdict however has been returned; and as 
the verdict mult be taken as it ſtands, without its being compe- 
tent to inquire whether on the face of the proof there appears 
any circumſtances favourable or unfavourable for the pannels ; 
ſo that verdict amounts only to this, That the pannels were guil- 


ty either of ſtealing ſheep, or of receiving and keeping theep, 


or expoſing them to ſale knowing them to be ſtolen; and as the 
haſt alternative may, according to circumſtances, be either cri- 
minal or not criminal, and the verdict does not diitinguiſh to 
which of the two alternatives it means to apply, it is impoſlible 
to ſay, whether the jury have or have not found the pannels 
guilty of a crime. | 


It ſhall only further be obſerved upon this head, that the conn- 
fel for the proſecutor ſeem totally to miltake the meaning of a 
general verdict, when they ſuppoſe it to find particular facts 

roved; and that your Lordſhips are to judge from theſe facts 
of which of the alternative crimes the pannel is guilty. The 


verdict here returned, taking it as a general verdict, finds no 


particular facts proved; it only finds the indictment proved with 
regard to certain articles. In other words, it finds the pannel 
John Miller guilty of ſtealing, or receiving and keeping, or ex- 
poſing to ſale, knowing them to be ſtolen, ten ewes and lambs, the 
property of Mr Cranſton: of Dewar, and eleven ewes and lambs, 
the property of David Twecdie ; but it finds no particular facts 
proved with regard to ſuch ſheep.. Such finding might have 
taken place in a ſpecial verdict, but in a general verdict there is 
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no room for it. It is therefore impoſſible for your Lordſhips to 
enter upon facts as you would do in the caſe of a ſpecial 3 
You have no fact before you but this, that the jury intended to 
find the pannel guilty of one of the crimes laid to his charge; 
but as they have not ſaid which, they have in fact found him 
guilty of neither, and of conſequence he cannot be liable to pu- 
niſhment. 

The pannel does therefore humbly ſubmit to your Lordſhips, 
Nane if this verdict ſhall be conſidered as a general verdict, it is 
altogether inexplicable on account of its ambiguity and uncer- 
tainty, and that no judgement can paſs upon it. . 

If, on the other hand, that conſtruction ſhall be given to it, 
which the counſel for the proſecutor firſt adopted, by conſidering 
it entirely as a ſpecial verdict, finding only certain facts contain- 
ed in the minor propoſition, it ſeems perfectly clear, that no pu- 
niſhment can be inflicted upon the pannel, and that he muſt be 
diſmiſſed from the bar. 

Viewing the verdict in this light, it falls ro be conſidered by 
your Lordihips preciſely in the lame manner as if it had verbatim 
found the facts ſtated in the indictment with regard to the ſheep 
belonging to George Cranſton of Dewar and David Tweedie te- 
nant in Ladyſide, proved againſt the pannel. The queſtion 
comes therefore fairly to this, Whether do thele facts, either ta- 
ken {ingly or jointly, ncceſſarily imply guilt againſt him and ex- 
clude all poſſibility of innocence ? for if it is poſſible that theſe 
facts may all be true, and yet the pannel be innocent either of 
theft or reſet of theſt, your Lordſhips juſtice will prevent you 
from inflicting any puniſhment upon him. It is by no means 
ſufficient that they create a ſuſpicion of guilt ; nay, it would 
not be ſufficient, though your Lordſhips were convinced in your 
own-minds, that he was the actual thief of theſe ſheep. The 

bility of his innocence mult be ſufficient in hoc ſtatu, to pro- 
tect him from all puniſhment. 

The pannel does not mean to maintain, chat no regard is to 
be paid to circumſtantiate evidence in the trial of criminals, un- 
| leſs the circumſtances are ſuch as neceſſarily exclude innocence, 
= or that a jury ought never to condemn where there is a bare 
poſſibility of innocence. The pannel is under no neceſſity of 
maintaining ſuch a doctrine. He may ſafely admit, that where 
the jury are, from the circumſtances brought in evidence be- 

forc 
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fore them, convinced in their own minds, that a pannet is real- 
ly guilty of the crime laid to his charge, they may, with a ſafe. 
conſcience, return a verdict againſt him, notwithſtanding the 
poſſibility of their being miſtaken. But the cale is very differ-' 
ent when a ſpecial verdict is returned by the jury, finding cer- 
| tain facts proved, and it is left to the court to determine what 
legal conſequences theſe facts are to have. In ſuch a caſe, the 
court can go no further than the words of the verdict, and muſt 
take under their conſideration the ſimple facts thereby found 
proved, and unleſs theſe facts do of themſelves neceſſarily infer 
the crime charged in the indictment, and exclude the poſſibili- 
ty of the pannePs innocence, no puniſhment ought to proceed. 

To apply this to the caſe in hand. The verdict, fo far as re- 
lates to the pannel John Miller, finds that the ſaid George Cran- 
ſton of Dewar and David Tweedie, having miſled ſeveral ewes 
and lambs, and having been informed that ſheep bearing their 
marks were ſeen upon the farm of Snaddon, in the county of 
Haddington, they found ten ewes and lambs, the property of the 
faid George Cranſton, and eleven ewes and lambs, the proper- 
ty of the faid David Tweedie, upon the ſaid farm of Snaddon ; 
and that upon their proving the ſaid ewes and lambs to be their 
property, they were, by order of the ſheriff, delivered over to 
them; that the pannel having met with James Braidwood at 
Harriot-houſe fair in the month of May laſt, he undertook to 
deliver to the ſaid James Braidwood a ſcore of ewes and lambs 
in a fortnight ; that the pannel did accordingly, in the morn- 
ing of the 14th of June laſt, or one or other of the days of that 
month, call at the houſe of Andrew Braidwood, brother to the 
ſaid James, and after telling him he had brought the ewes and 
lambs he had promiſed to his ſaid brother, and deſiring him to 
carry them forward to Snaddon, the pannel delivered the ſaid 
ſheep to the ſaid Andrew Braidwood, conſiſting of twenty-one 
ewes and twenty-one lambs, who carried and delivered them 
to his brother the ſaid James Braidwood ; that the ſheep ſo de- 
livered were the ewes and lambs, the property of the aforeſaid 
George Cranſton and David Tweedie, which were found upon 
the ſaid farm of Snaddon, and that the faid ewes and lambs 
had recently been upon the ſaid lands of Dewar and farm of 
Ladyſide, or at leaſt the ſaid ewes were upon the ſaid lands of 
Dewar and farm of Ladytide at fincaring-time, in the month of 
October or November preceding, and were ſtolen therefrom. 

This 
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This muſt be admitted to be the full import of the verdict, up- 
on the ſuppoſition of its being a ſpecial verdict, merely confi- 
ned to facts; and it only remains to inquire, whether the facts 
ſo found do neceſſarily bring home the guilt of theft, or even 
of reſet of theft to the pannel ; and that they do not is as clear 
as any propolition can be. Let it only be ſuppoſed, that che 
pannel had purchaſed theſe ſheep at a public fair from a per- 
fon who had ſtolen them from the farms of Dewar and Ladyſide : 
the thing is not impoſſible; it may therefore be ſuppoſed. In 
that caſe, the pannel would have been perfectly innocent, and 
this notwithſtanding the whole of the facts found by the jury 
might have been true, and the ſame verdi&t might have been 


returned againſt him. The verdia therefore, now under con- 


fideration, does by no means exclude the poſſibility of the pan- 
nel's innocence, or neceſſarily fix guilt upon him, and of courſe 
your Lordſhips are not intitled to conſider him as guilty. In- 


deed, the inflicting puniſhment in conſequence of ſuch a ver- 


dict would be a moſt dangerous precedent. Many gentlemen 
of rank, fortune, and high character, are poſſeſſed of ſheep- 
farms, which are committed to the care of their herds. Theſe 
herds may be diſhoneſt ; they may diſpoſe of part of their ma- 


ſters ſheep for their own behoof; they: may ſteal others from the 


neighbourhood to ſupply the place of thoſe they have diſpoſed 
of; they may deface the old marks, and put their maſters marks 


upon them; the maſter may ſell them himſelf, and may be pre- 


fent at the delivery; they may afterwards be diſcovered by the 
true owners; a proſecution may be brought againſt him as guil- 
ty of theft; a verdict may be returned, finding theſe ſpecial 
facts proved, and he may ſuffer both the infamy and the puniſh- 
ment of a heinous crime, though perfectly innocent. The pic- 
ture here laid before your Lordſhips is ſtriking, but it is juſt, and 
muſt ſhow the impropriety of pronouncing ſentence upon ſuch 
& verdict as that returned againſt the pannel, which falls ſhort 
of the one now ſuppoſed in a molt material article, viz. Thar it 
does not find, that the pannel had ſubſtituted his marks upon the 
ſheep in queſtion. | = | 

It may perhaps be objected, that if the pannel had been in- 
nocent, he would have brought evidence in ſupport of his inno- 
cence, by calling the perſon from whom he had purchaſed the 


ſheep, or thoſe that were preſent at their beingdelivered to him. 


But this objection admits of many anſwers, The perſon from 
| whom 


3 1 1 

whom he bought them Hy have been unknown to him, he 
might not know where to find him, he might be dead, or might 
have left the country before the trial was brought, the delivery 
might have been made before perſons who were abſolute ſtran- 
gers to the pannel, or he might have been unable to find them 
out, ſo as to call them as witneſſes in his exculpation ; and 
many other circumſtances might concur to prevent him from 
eſtabliſhing his innocence by proving ſo material a fact. 

But even ſuppoſing that a jury might think themſelves at li- 
berty, upon a circumſtantiate evidence of this ſort, to infer guilt 
againſt a pannel, and that from his not being able to ſatisfy 
them how he came by the ſheep, they might be convinced that 
he had ſtole them, your Lordſhips, when judging of the import 
of a ſpecial verdict, ſtand upon very different ground. You 
cannot Ilok back into the proof, or take under your conſidera- 
tion any omiſſion upon the part of the pannel, or lay any ſtreſs 


upon his failing to prove how he came by the ſheep: that would 


be to make a verdict, not to judge of one. You mult therefore 
take the verdict as it ſtands; and unleſs the facts thereby found 
do of themſelves, and without reſorting either to extraneous cir- 
cumſtances, or to probabilities, or preſumptions, neceſlarily in- 
fer guilt, no puniſhment can be inflicted in conſequence of it. 
However much your Lordſhips might have been inclined as jury- 
men to return a verdict againſt. the pannel, however much you 
may be convinced in your own mind from the proof led in your 
preſence of his guilt, theſe conſiderations muſt now be laid a- 
ſide. The verdict is alone to be regarded; and if the facts 
found by that verdict do not exclude the poſſibility of innocence, 
he muſt, with all ſubmiſſion, be diſmiſſed from the bar, and 
can no more ſuffer puniſhment than if a verdict had been re- 
turned finding him not guilty. 

| The pannel ſhall detain your Lordſhips no longer, and is 
hopeful, that whether the verdidt ſhall be conſidered as a gene- 
ral or a ſpecial verdict, you will be of opinion that it cannot be 
made the foundation of any criminal ſentence. 


In reſpect whereof, &“. | 
ALEX, WIGHT. 
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